Understanding Your Trust

Our Mission Statement
Southpac Trust operates on the premise that service
is based upon respecting traditional values, building
personal relationships with our clients and focusing on
attention to detail. This is how we ensure that modern
day expectations for outstanding service are always met.

Independence
The very fact that we are independent means
we can offer our clients the scope and flexibility of
working alongside other professional advisers
or specialists in their chosen field. This ensures that
the service we provide is always bespoke
and uncompromised.

Our Service
Southpac Trust prides itself in delivering professional
service while taking the upmost care for your
privacy and confidentiality.
The contents of this brochure do not, and are not intended to, constitute legal
advice, investment advice, a loan offer, or an invitation to purchase or deal
in securities. This brochure is not a prospectus. We recommend you obtain
appropriate professional advice before establishing
a trust or business entity with us.
Auditors: KPMG

INTRODUCTION
The purpose of this Reference Guide is to tell
you in simple terms exactly how the trust
relationship works and how your trust operates
to protect you and your assets. In the interest of
clarity and brevity, we have highlighted certain
points and omitted other matters that may be
important. You should confer with your attorney
to ensure that you have a complete
understanding of the terms of your trust and the
manner in which your trust operates.
Part One of this Reference Guide includes
information on the Fundamental Concepts of
your trust and Southpac Trust’s involvement in
the administration of your trust. Many important
features of your trust will have been designed by

your attorney in consultation with us. We also
point out important benefits and distinctions in
the laws of the main jurisdictions in which we
work, including the Cook Islands, Nevis and
New Zealand.
Part Two consists of practical information on
everyday procedures, ranging from how assets
are transferred into the trust, to the manner in
which the trust invests those assets and makes
distributions. We provide guidance on how to
best communicate with your trustee and how
Southpac Trust invoices for its services.
We appreciate your confidence in selecting
Southpac Trust as your trustee.
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Where Your Trust is our Business
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SOUTHPAC TRUST
LOCATIONS
Southpac Trust provides trustee services from three
jurisdictions: the Cook Islands, Nevis and New Zealand.
Particular benefits may apply in each location, and not all
jurisdictions offer the same benefits.
The Cook Islands offer a unique combination of
responsible statutory and common law safe-guards,
effectively providing the certainty and security clients
require. There is an emphasis in the legislation on
simplicity, administrative ease, and primacy of the terms
of the trust between parties to the trust agreement.
Nevis trust laws are modeled on those of the Cook Islands,
and similar structural and legal concepts apply.
In addition, Nevis has distinguished itself as a leading
offshore jurisdiction for the establishment of limited
liability companies (LLCs), which are popular with U.S.
clients due to their unique ability to offer passthrough
taxation benefits. The Cook Islands also offers LLCs.
New Zealand offers similar benefits and products as the
Cook Islands and Nevis but in a less formal or codified
structure. Although in many cases a New Zealand trust or
company will be tax free for foreign persons,
New Zealand also has a number of favourable tax
treaties for foreign investments.
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PART ONE
FUNDAMENTAL CONCEPTS
What is “Asset
Protection Planning?”
Asset protection planning is a term used to
describe an approach to protecting your assets
from the reach of unanticipated creditors. This is
best achieved at the time of considering an
overall estate plan. There is no uniform approach
to asset protection planning and, depending on
the nature of the asset you wish to protect, the
structure used to protect that asset may differ
from that used to protect another asset. For
example, cash and marketable securities can
easily be transferred offshore and out of the
immediate reach of domestic creditors, whereas
real estate cannot be moved and thus requires
more elaborate planning.
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Asset protection cannot be used to defeat a
known creditor or an established claim.
Furthermore, despite the claims of some
promoters, there is no such thing as a
“bulletproof” asset protection plan; every
structure features its own strengths and
weaknesses.
OUR APPROACH TO ASSET PROTECTION
PLANNING IS GUIDED BY TWO IMPORTANT
PRINCIPLES:
1. The best structure is one that you are
comfortable with. All asset protection plans
involve a compromise between convenience for
the client and safety from creditors. Our
objective is to find the planning structure that
best satisfies your need for comfort and

convenience while securing your assets from
unanticipated creditors.
2. T
 he best structure is one that withstands
scrutiny. While the jurisdictions in which we
operate offer some of the most robust privacy
laws in the world, we do not depend on secrecy
to protect your assets. Rather, we seek to
ensure that the structure itself is legally sound
and can withstand a court challenge.
In our experience, the offshore asset protection
trust offers the most effective solution for
planning purposes. The trust strikes a sensible
balance between convenience and safety.
Additionally, the trust structure has been
substantiated by a number of U.S. courts and
adjudicated under Cook Islands, Nevis and New
Zealand law. Such that, properly implemented,
unanticipated creditors should not be able to
reach the trust assets.

Benefits Available Through
Southpac Trust Structures
Trusts are ideal vehicles for holding and
protecting assets as part of your family’s estate
plan. There are many reasons why foreign, as
opposed to domestic, law may be more suitable
for this purpose. For example, foreign law may
have resolved uncertainties of interpretation
present in domestic law, moreover powers,

duties, and obligations may be more beneficial to
a settlor’s estate planning objectives. We
describe some of these benefits in this part of the
Reference Guide.
A trust is not an entity like a corporation. Instead,
it is a relationship between the settlor (you), the
trustee, and your beneficiaries. A core aspect of
the trust concept is that legal title to the assets of
the trust is placed in the name of the trustee for
the benefit of the trust beneficiaries. This form of
ownership is often referred to by lawyers and
judges as a “division of title”. The trustee obtains
“legal” title while the trust beneficiaries receive
“beneficial” or equitable” title. Another way of
saying this is that, while the trustee becomes the
legal owner of the trust assets, the law regards
the trust beneficiaries as having a distinct interest
in the trust assets which the trustee has a
fiduciary duty to protect.
Trust planning using foreign jurisdictions is an
established legal and commercial concept and
asset protection planning is now an established
feature of many of the world’s leading estate
planning conferences.

US Taxes
A trust structure for a United States client will
typically be tax-neutral. That is, retention of
benefits and controls by the settlor determine that
a grantor trust for United States income tax
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purposes is established. See U.S. Internal Revenue
Code Sections 671–679. From a tax perspective,
the trust is a “passthrough” entity, with all income
and gains reportable – and taxed – in the hands of
the settlor.
Reporting requirements apply to the
establishment of a trust that is characterized as a
“foreign trust” for U.S. tax purposes. It is
important that you abide by these requirements,
as failure to properly report may result in
substantial penalties. Please note that the
classification of a trust as “foreign or “domestic”
under U.S. income tax law is dependent on
several factors and that it is possible for a Cook
Islands or Nevis trust to nevertheless be
classified as a “domestic trust for tax purposes.”
Your attorney will consider this and advise you on
the ramifications.
Generally, foreign trusts are subject to more
reporting obligations than domestic trusts.
However there is no difference in income tax
liability, as the difference only relates to
information reporting. From the viewpoint of
obtaining the best level of asset protection, we
recommend that clients establish foreign trusts.

Gift Tax
Provided that the trust is a grantor trust, United
States gift tax typically does not apply. Most often,
the settlor retains the right to make gifts from the

trust, or to add or remove a trustee or
beneficiaries. These powers result in the trust
being considered an “incomplete gift” for U.S. gift
tax purposes, such that no gift tax liability arises
at the time that the trust is established or funded.
There is no U.S. excise tax applicable to a
grantor trust.

Underlying Entities
A limited liability company (LLC) is often used to
hold trust assets, particularly if the client wishes to
exercise some control over those assets. For
example, a trust may own an LLC that is managed
by the settlor. However, such control may
undermine the efficacy of the asset protection
plan. Thus careful discussion on this between you
and your attorney is required.
Please bear in mind that, while the trust may be
exclusively governed by the laws of the Cook
Islands or Nevis, a domestic LLC remains subject
to the jurisdiction of a U.S. judge. A determined
creditor may try to reach the assets of a domestic
LLC, even though the trust is a beneficial owner of
those assets. Your attorney will guide you
through the benefits and risks associated with
using domestic business entities to hold trust
assets. Typically, a LLC owned by a foreign asset
protection trust is considered a passthrough
structure for U.S.
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Investment Advisor

Will Substitute

Southpac Trust may appoint any suitable
nominated person or firm to advise the trustee
on investments. While such advice cannot bind
the trustee, the appointment provides a means
of associated persons being involved in
investment strategies.

A foreign trust structure may effectively provide a
will substitute and thus avoid statutory heirship
rights, probate, and related fees. There is no
estate or probate tax payable in the Cook Islands,
Nevis, or New Zealand.

Trust Beneficiaries
Beneficiaries are persons or entities that may
benefit from use or enjoy trust property.
Beneficiaries are the persons’ to who the trustees
owe the highest duty. The trust instrument may
restrict a beneficiary’s right to obtain information.
The right of beneficiaries to terminate or change
the terms of the trust after the death of the
settlor may be curtailed if that is the settlor’s
wish. A beneficiary may disclaim wholly, partially,
completely, or for a fixed period of time or events,
an interest or power.

Perpetuity Period
Under both Cook Islands and Nevis law, a trust
may have no perpetuity period, thus permitting
dynasty or perpetual trusts. Alternatively, a trust
may be settled for a fixed number of years, or
until the occurrence of specified events.
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Your Trustee
Clients often wish to take advantage of the
provision of the Cook Islands International Trusts
Act that permits the settlor to also serve as a
trustee or protector of his or her trust, or to retain
specified controls and benefits within the trust, or
to even qualify as a trust beneficiary.
We normally advise against a settlor being
appointed as a co-trustee. However, other United
States-based co-trustees may be appointed.
Furthermore, a private trustee company
established under Cook Islands or New Zealand
law, with officers nominated by the settlor, may
serve as a co-trustee of a Cook Islands or New
Zealand trust.
The best asset-protective trust structure is, in our
opinion, achieved by appointing Southpac Trust
as sole trustee. This eliminates the risk that
another co-trustee in a non-protective
jurisdiction (such as the United States) is
compelled to deliver assets to a creditor in
violation of the terms of the trust agreement.

Once established, your
trust cannot be set aside
simply because it may
defeat a claim based on a
personal relationship to the
settlor or by way of
inheritance rights. Your
trust agreement may also
provide that trust assets
distributed to any
beneficiary shall not pass
by way of bankruptcy or be
liable to creditor
attachment. Community
property transferred to a
trust may retain that
characteristic if desired.
The bankruptcy of the
settlor will not render the
trust void.

Investment of
Assets
Applicable law permits a
trust agreement to
authorize a trustee to invest
in any manner that a
natural person might. This
investment power is wider
than that found in domestic
9
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law. A trustee may hold a significant interest in an
operating business without undue liability exposure.

Delegation of Trustee Powers
When Southpac Trust is appointed as a co-trustee
alongside one or more domestic co-trustees, powers
are delegated among the co-trustees to achieve maximum
security and efficient management of your trust assets.
Powers of delegation permitted under the applicable
trust laws are wider than corresponding powers under
domestic law.

Custodian and Managing Trustee
Structure
Southpac Trust often recommends a format comprising of
both a custodian trustee (responsible for holding title to
trust assets) and a managing trustee (responsible for
performing all management functions). Flexibility is
maintained while substantial client controls and
involvement are achieved.

Trust Protector
A properly appointed trust protector offers another layer
of protection for trust property.
The laws of the Cook Islands and Nevis, specifically
provide for the appointment of a
trust “protector”. Unlike domestic law, our trust laws
clarify that a protector’s liability as a fiduciary may be
limited or excluded by the trust instrument.
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The Trust Agreement

Assets and Transfers

The trust agreement prepared by your attorney in
conjunction with Southpac Trust contains the
terms and conditions under which your property
will be held as trust assets. It also describes the
trustee services we will perform, and how they
will be carried out and regulated.

In order to protect an asset, it’s “legal” (as
apposed to “beneficial”) ownership must be
transferred to the trustee. You may, of course,
add further assets to the trust in the future. While
the best protection is provided by having all
assets titled in Southpac Trust’s name, you may
have domestic co-trustees, and assets may be
held in their name, depending on the terms of
your trust agreement.

The initial trust assets and parties, including
beneficiaries, are described in the agreement.
We will confirm to your attorney when the
agreement is executed by Southpac Trust and
registered in the offshore jurisdiction. A copy of
the completed documentation will be sent to
your attorney. You will be pleased to know that
the agreement is backed by the relevant statutes
and the very old principles of trust law on which
the statutes are founded.
If your trust structure includes a limited liability
company (LLC), the trustee may hold a 100%
membership interest. Management of the LLC
will likely be conducted by a Southpac Trust
entity, but management may be conducted by
someone other than Southpac Trust and may
even be performed by the Settlor.
Southpac Trust provides LLC management
services through affiliated entities in the Cook
Islands and Nevis. We also offer package pricing
for management services when offered in
conjunction with a Cook Islands or Nevis LLC.
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The method of transfer depends on legal
requirements in the place where the assets are
located. Originals of all title documentation will be
held on file together with copies of transaction
documentation. Title documentation may be
located elsewhere by arrangement with the trustee.
Some trust assets are simply held or recorded in
the name of one or more trustees. Some, like bank
accounts, require that the trustee is a signatory on
the account. There may be more than one account
signatory, and accounts can be structured so that
all or a majority of account signatories are required
to give an effective instruction to the bank
concerning a movement of funds.
Trust assets may only be distributed to
beneficiaries in accordance with the terms of the
trust. The conventional procedure for making a
distribution to one or more beneficiaries is that a
request or recommendation is conveyed to the
trustee who considers it and, if agreeable,

approves the request or recommendation.
Usually, the protector’s consent is required prior
to any distribution being made. Once approved,
the distribution is made.

How do I know I can trust
Southpac Trust to be my trustee?
Southpac Trust has been operating as a
professional trustee company since 1982 and is
one of the largest and longest serving
professional trustee company in the Cook Islands.
It also has well-established Nevis and
New Zealand offices.
• Southpac Trust has continuously met all the
legal requirements to be registered as a
licensed trustee company in the jurisdictions it
operates from. These requirements include
such things as having minimum share capital
and that its personnel are professionally
qualified, experienced and competent to
provide trustee services.
• Southpac Trust is subject to fiduciary duties to
act in the best interests of the beneficiaries of
the trusts it manages. Southpac Trust also has
a statutory duty to act with the care, diligence
and skill that a prudent person of business
would exercise in managing the affairs of
others.
• Southpac Trust has never been sued for any act

of fraud or violation of the laws applicable to it
as a professional trustee company.
We can, if you wish, arrange for a particular trust
or account to be audited. Southpac Trust also
provides bookkeeping services for those clients
requiring the overseas maintenance of books of
accounts.

How do I know my trust’s assets
aren’t going to be exposed to
Southpac Trust’s creditors?
• Southpac Trust’s personal creditors have no
right or claim against any property of any
international trust under the laws of the
jurisdictions Southpac Trust operates from.
• Trustee companies must also account for trust
fund assets separate from their own. Southpac
Trust therefore does not intermingle trust funds
with its own funds. Legal title to all trust fund
assets is always placed in the name of Southpac
Trust in its capacity as trustee and not in its
personal capacity.
• Southpac Trust’s accounts are audited annually
by KPMG. KPMG is one of the largest
professional accounting firms in the world and
is one of the “Big Four” auditors. A copy of
Southpac Trust’s annual audit report is available
to clients for their perusal upon request.
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What professional indemnity insurance
does Southpac Trust carry?
Southpac Trust carries professional indemnity insurance
cover in the amount of USD5million per claim for civil
liability arising from a breach of professional duty in
relation to professional asset protection planning and
trustee services. The insurance carrier is DUAL
New Zealand Limited for and on behalf of certain
Underwriters at Lloyd’s. A copy of Southpac Trust’s
current PI insurance certificate is available to clients for
their perusal upon request.

What safeguards are in place to
protect my trust’s assets from being
stolen by Southpac Trust officers and
employees?
Southpac Trust has robust internal procedures for
approving the withdrawal of trust funds. All withdrawals
must be approved by an attorney after a thorough review
of the terms of trust, request for distribution and following
verification of the request for distribution with the client.
Payments to third party accounts receive additional
scrutiny. Withdrawals from trust bank accounts require
multiple signatories. All authorised signatories are senior
members of staff. You can also opt for one of the bank
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signatories to be someone that you know
personally and appointed to be either the
co-trustee or protector.

What safeguards are in place
to protect my trust’s assets
from fraudsters?
Southpac Trust staff verify requests for unusual,
non standard or large distributions over the
telephone with the client using authorised contact
numbers only. Security questions may also be
asked. Staff must also verify the identity of any
beneficiary receiving a trust distribution on the
basis of authenticated photo identification and
proof of residence.
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PART TWO
PRACTICE AND PROCEDURE IN DEALING
WITH SOUTHPAC TRUST
Due Diligence
Our clients have understood and accepted that
due diligence procedures worldwide have
increased significantly since September 2001.
You may be assured that Southpac Trust is
regularly vetted by the relevant regulatory
authorities and supervisory bodies in the
jurisdictions in which it operates, and that the
due diligence information you provide helps us
meet our regulatory obligations and ensures your
compliance with those laws.
You will have been asked to complete a
confidential client questionnaire as well as an
affidavit attesting to your solvency before
establishing and transferring assets to your trust.

Southpac Trust is also required by law to receive
certified documentary evidence of a client’s
identity and residence, along with the source and
ownership of any funds transferred to the trust.
Depending on the bank or financial institution
routing trust assets, further information may be
required in the course of conducting trust
transactions. These documents are retained by
Southpac Trust and governed by strict privacy
laws preventing their disclosure except in very
limited circumstances

Administration
Original documentation is stored securely at our
Cook Islands, Nevis and New Zealand offices.
Copies may be provided upon request. Privacy is
17

Southpac Trust - Traditional Values with Modern Service
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assured under the laws of all countries in which
we operate, subject to relevant prevention of
money laundering and terrorism legislation.
Procedures are established to make
administration and management as straightforward and simple as possible. We will
communicate with the other trustees or your
attorney concerning management of the trust
assets as required. You may wish to consult with
your attorney as well as Southpac Trust regarding
future transfers of assets to the trust.
We will deal with all trust transactions promptly
and ensure that all decisions concerning trust
transactions, whether by way of acquisition, sale,
or investment, are properly documented. Asset
movement only occurs in accordance with the
trust agreement. In each instance, the trustee
agrees to the implementation of such a movement
in the form of a signed trustee resolution.

Contact with
Southpac Trust
The trust’s affairs will be dealt with by one of our
client service officers assigned to your trust. Your
client services officer works in consultation with
our in-house legal staff and may be an attorney
as well.

comfortable contacting your client service officer
directly with any questions.
Upon establishment of your trust, you will have
indicated how you wish to be contacted
concerning your confidential matters with us.
This may include correspondence by mail,
telephone, facsimile, e-mail, or skype.
The trust agreement may include a provision that
permits us to exercise discretion in the treatment
of requests or recommendations concerning
investments or distributions for the welfare and
maintenance of beneficiaries.
Per the trust agreement, any act of the trustee
may require protectors approval.
Please note that requests or recommendations
should not be phrased as instructions to the
trustee. For asset protection reasons, your
attorney will have prepared your trust to function
as a discretionary trust. This means that
distributions from the trust are made at the
discretion of the trustee and cannot be ordered
by the settlor or any beneficiary. If you
contemplate that you will need the trustee to
consider a distribution to one or more trust
beneficiaries, please contact your attorney or
speak with a member of our client services staff.

While many clients communicate with us
through their attorneys, you should also feel
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Annual Reporting
You should be aware that the trust assets conventionally
form part of your taxable estate unless your attorney has
specifically designed the trust otherwise. Annual returns
may need to be filed with government agencies. Your
attorney or CPA will assist you with these formalities and
send us completed documentation for execution. The
extent of reporting requirements will depend on whether
the trust is classified as domestic
or foreign under the current reporting rules.
We can prepare accounts and other financial statements
for this purpose or assist your attorney or CPA in collecting
this information.

Services Complementing
Your Trust
PRIVATE BANKING
Capital Security Bank Limited, provides a complete suite of
private banking services to Southpac Trust clients. Because
Capital Security Bank operates exclusively from the Cook
Islands, trust clients appreciate the unique asset protection
advantages offered over the placement of trust assets in any
other jurisdiction in the world.
Partnering with some of the world’s leading private banks,
Capital Security Bank offers investment accounts managed
by U.S. registered investment advisors or qualified advisors
in other major offshore banking jurisdictions, including
Germany, Switzerland and Singapore.
20
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Along with standard deposit accounts and
Certificates of Deposit, Capital Security Bank is
able to offer foreign currency accounts in a
number of currencies. Because Capital Security
Bank does not make loans, customers may rest
assured of the bank’s capitalization and solvency.
Unlike some banks that place their capital at risk
in questionable debt securities or equities,
Capital Security Bank maintains strict adherence
to an investment policy that focuses on high
quality deposit facilities with banks rated
A+ or better.

Fees
Wherever possible, we have set fees to cover
specific areas of service. Fees relating to optional
services are, of course, elective.
Our set fees include the following services:
TRUST ESTABLISHMENT FEE
• Preliminary discussions and correspondence
between Southpac Trust, you, and your
attorney, as required
• Consultations and correspondence concerning
trust documentation and amendments to suit
your particular requirements
• Professional assistance with drafting and final
legal compliance review of documentation
• Provision of a trustee for one year

•C
 ompletion and execution of trust
documentation and registration in the Cook
Islands, Nevis or New Zealand (as applicable)
•R
 egistration fees for one year and expenses such
as telephone, facsimile, and courier charges
associated with establishment of the trust
• Establishment and safe custody of essential
records and confirmation to you or your
attorney, as required
Please note that while a reasonable hourly
allowance will be made for record-related
matters, asset transfers to the trustee cannot
routinely be included in this fee due to the widely
varying nature and complexity of such
transactions.
TRUST RENEWAL FEE
• Renewal of registration for one year
• Provision of a trustee for one year
• Maintenance and safe custody of essential
records
• Registration fees for one year and
communications expenses associated with
renewal of the trust
HOURLY RATE TIME CHARGES EXPENSES
• We charge hourly rate fees in relation to
transactional services not covered by the set
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fees. Our charges vary depending on the
amount of time and the seniority of staff
assigned to the task.
• You will not be charged for reasonable
administrative inquiries.
ACCOUNTING
• Southpac Trust provides professional
accounting services where required. All types of
financial statements may be prepared on
request. Fees are by way of hourly rate time
charges.
• Charges for postal, telephone, facsimile,
photocopying, and courier services will be billed
unless included in your set fee. You should be
aware that communications charges in
particular might be greater than charges for
similar domestic services.

Billing
Southpac Group Limited, our group treasury
entity, will send a bill for registration renewal fees
approximately three months before the annual
registration expires. Billing for hourly rate charges
will be sent to you monthly, or on completion of
any transaction where charges may be
significant. For your convenience, payment may
be made by credit card* or cheque to Southpac
Group Limited at our Nevis office, or wired in
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accordance with details provided on the invoice.
Many of our clients prefer to pay by credit card.
Southpac Trust accepts MasterCard and Visa for
customer charges. To pay by credit card, please
complete the credit card authorization form with
the invoice and fax the signed authorization back
to Southpac Trust.
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For further information, please contact:
Southpac Trust Limited
PO Box 11
ANZ House
Avarua, Rarotonga
Cook Islands
T: +682 20514

Southpac Trust Nevis Limited
PO Box 681
Hunkins Plaza
Charlestown, Nevis
West Indies
T: +1 869 469 1943

Southpac Trust NZ Limited
PO Box 13 262
Rydal House
29 Grey Street, Tauranga
New Zealand 3110
T: +64 7 571 8548

Email: enquiries@southpactrust.com

www.southpactrust.com
© 2014 Southpac Group Limited
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